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which could not have been any part of your known
receipts or which could not have been property to
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sections 22 and 23A—Person who can be deemed to have
-y—Is it incumbent on tlhe proseculion
icquired as a result of hribery—Iixient
of burden of proof casl on defence of rebutting the preswmplion
of bribery—Is section 26A retrospective ?—Imposition of penally

under section 26—When permissible ?

Interpretation of Statutes—DBribery Act—Amending Law No. 38 of 1974
-—Retrospective f.egismliunu-/l;Jplicubiiity of section 26A brought
in by Amending Law—Interpretation Ordinance (Cap. 2), section 6

(3.

In a proseculion for
Act the question was w
93A (1) a person who, even il he
his known income or receipls, ca
praperty by bribery--

Held : 'I'hat the aecused
ambit of scctionr 23A(1).

Wimalaratne J—“As a Direclor of the Banle of Ceylon during
Cwas o member of the governing body of a

the relegant perfod he
schoduled institution. Iad he accepted a gratificalion as an induce-

ment or reward for any ol the purposes sel out in section 22 (a) (i)
(ii) or (iii), he would be guilly of the oflence of bribery under
seelion 22 (¢). In view of his official status, he could also be con-
cidered as coming within the ambit of section 20(b) read with
rection 20 (a) (vi) as being a person who had he accepled a grati-
fication as an inducement or reward for his procuring or furthering
{he securing of any grani, loase or other benefit fiom the govern-

Bribery Act, .
acquired property by briber
1o prove that nproperly was ¢

bribery under section 23A of the Bribery
hether the accused was in terms of seclion
had acquired properly in excess of
n be deemed to have acquired such

was a person who came within the

¥ ment, would be guilty of the offence of bribery.”

In view of the provisions of seclion 23A(2) that “income does
not inelude income from bribery ” it was contended that the ‘ basic
fact’, upon the proof of which the presumption created by seclion
23A arises, must be proved by the prosccution, and that in a prosecu-
cution under section 23A the * basic fact’ to be proved was that the
necused acquired properly and that such properly could not have
Leen acquired with his known jncome or receipls. Since “income
10es not include income fromn Irribery " {he burden wasg on the
prosecution to prove that the properly was acquired with income
or receipts from “ bribery ", meaning the acceptance of any gratifica-
tion in contravention of any of the provisions of Parl II of the Act,

IHeld : (1) That the ‘basic fact’ to be proved was that the
accused acquired property which could not have been acquired wilh
any part of his sources of incoine or resaimb-—i-— n
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Section 23A. of the Bribery Act reads as follows:--
© % (1) Where a person has or had acquired any property
on or after March 1, 1954, and such property—

(a) being money, cannot be or could not have been—
(i) part of his known income or receipts, or

(ii) money to which any part of his known receipts
has or had been converted ; or

(b) being property oth¢ r than money, cannot be or could
not have been—
(i) properly acquired with any part of his known
income, or
(li) property which is or was part of his known
receipts, or
(iii) property to which any part of his known receipls
has or had been converted,
then, for the purposes of any prosecution under this
section, it shall be deemed, until the contrary is provesl
by him, that such property is or was property which
he has or had acquired by bribery or to which he has
or had converted any propertly acquired by him by

bribery.

(2) In subsection (1), “income” does not include income
from bribery, and “rercipls” do not include receipts from

bribery. ”
Subsections 3 to 6 need not be reproduced at this stage.

The appellant sought to rebut the presumption of bribery by
establishing that the acquisition of property and disbursemenis
referred to in the indictment were made possible mainly as a
result of the following sources of income and receipts, namely :-—

(1) Outstanding balance of cash in hand on  Rs.

1.4.70 - . .. 99,645.98
(2) Money borrowed from four specified sources

during this period . .. 101,000.00
(3) Income from rents, Director’s fees and wife’s |

pension i .. .. 128,866.00
(4) Income from the business of Wanigasekera

and Co. - . s .. 209,889.00
(56) Loan recovered - .. 3,000.00

el
SIS Total .. 542.400.98

hereto being propertlies which could not have becn
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The accused conceded that during the relevant period his living
expenses as well as extraordinary expenditure, such as for travel
abroad on two occasions, amounted to Rs. 113,170 leaving a
balance of Ils. 429.230.98, which he said was his “ known income
and receipls” during the relevant period and which was (uite
sullicient to make the acquisitions and disbursements amounting
o Rs. 402,564.25.

The learned District Judge has held that—

(1) that the accused did not have a cash balance of Iis.
90,048.98 or any sum whatsoever on 1.4.70 ;

(2) that the amount of Rs. 101,000 claimed by the accused
as loans from four specified sources were not loans,
but monies received by him for a sinister purpose ;

(3) that the sum of Rs. 128,866 claimed as income from
rents, Dircctor’s fees and wife’s pensions was a genuine
claim ;

(4) that the income from Wanigasekera and Co. wag only
Rs. 33,061 and ;

(5) that the accused received a sum of Rs. 3,000 in repayment
of a loan.

The total income and receipts of the accusod during the relevant
period was {herefore only Rs. 164,927. After deducting the sum
of Rs. 113,170 which constituted the living and extraordinary
expenditure incurred by the accused the balance sum of
Rs. 51,757 constituted his “known income and receipls . The
District Judge has therefore concluded that the further sum of
Rs. 351,407.25 utilised by the accused to male the acquisitions and
disbursements “ could not or cannot have been part of his income
or receipls ”, and was therefore acquired by him by bribery, He
has accordingly convicted the accused and sentenced him to 7
years rigorous imprisonment, to a fine of R, 5,000, to an
additional fine of Rs. 354,375.51 (under section 26 A of the Act),
and to a penalty of Rs. 354,375.51 (under scction 26 of the Act).
From this conviction and sentence the accused has appealed.

.5 section 23 A is a departure from the ostablished principles
of criminal jurisprudence rclating to the burden of proof, and as
it is contained in an Act the object of which is to provide for
the prevention and punishment of Bribery, it is necessary 1o
have a clear analysis of Lhe scction.

l.',.:j.-l,l W W
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The comprehensive legal submission made by learned counsel
on the scope of this seclion has revealed that the following ques-
tions arise for delermination :—

(a) whether the accusel is a person who, even if he

' acquired properly 1. excess of his known income, can

be deemed to have acquired such property by
bribery ? ;
(b) in view of subsection (2) that “income does not inlcude
' income from bribery ”, whether it is incumbent on the
proseculion to prove the fact that property was
acquired as a result of bribery 7 ; and

(c) the extent of the burden of proof cast upon the defence
- of rebulting the presumption of, bribery.

Not every pelson who has acquired property which could not
have been acquired from his known income or receipls will be
deemned to have acquired such property by bribery. A Bench of
five judges of this Court has held, in the case of Attorney-General
v. R. M. Karunaratne, (S.C. 16/74, D.C. Colombo B/75—S.C.

Minutes of 17.6.77), that only certain calegorics of persons will

come wilhin the ambit of sc.lion 23A. In the course of lis
judgment Samerawickrema, J. said, “I would give the term
"any person’ in section 23 A the restricled meaning of a person
whose receipt of gratification or money will render him guilty
of bribery under the relevant provisions (of the Bribery Act) .
He calegorised those persons as,

(i) ‘officials? such as judicial and public oflicers, members
of the House of Representatives and of Local Autho-
rities, and members of scheduled instituions'; they
would be caught up under sections 14, 15, 16, 17, 19, 21

and 22 ;
(ii) any person who accepts any gratification or reward for

his withdrawing a tender made by him for a confract

?
with the Government under section 18 ;

(ifi) any person who accepts a gratification as an inducement

or reward for his doing any of the acts set out in _

' section 20 (a) (i) tr (vii) ; in regard to this third
: calegiory too, Sameiawickrema, J. would give a
restricted meaning to include only such persons who
have been “in the habit of doing or has done” any
act or acts set out in the subsection in respect of the

doing of which, had he accepted a gratification or
reward, he would be guilty of bribery under section 20

(b).

AT
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1 am in respecllul ajrreement with the reasoning and con-
clusions of Samerawickrema, J. Applying this lest to the
}oosent case it is quile clear thal the accused is a person who
comes within the ambil ol scclion 23A. As a Direclor of the
Bank ol Ceylon duving the relevant period he was a mewmber of
the governing body of a scheduled institution. Ilad he accepted a
gralificalion as an inducement or reward for ary of the
purposes sel oul in section 22 (a) (i), (i) or (iii) he would be
guilty of the ollence of bribery under scction 22 (¢). In view
of his oflicial status he could also be considered as coming
within ‘the ambitl of scclion 20 (b) read with section 20 (a) (vi)
as being a person who, had he accepted a gratificalion as an
inducement or reward for his procuring or furthering the
securing of any grant, lease or olher benelil [rom the Govern-
ment would be guilly of the offence of bribery. T would follow
the view expressed by 11. N. G. Fernando, C.J. in Gunesekera
v. The Queen, 70 N.L.IR. 457, and give the words ‘other benefit’
1 this subscclion a wide meaning.

Mr. Pullenayagam’s main submission has been thalt where a
pr ssumplion arises al conumon law or is created by statule the
basic facl upon the prool of which the presumed facl arises,
must be proved by the prosecution. e refers lo the definition
of a presumplion as denoling a conclusion that a fact (con-
venienlly called (he ‘presumed facl’) exists which musl be
drawn il some other facl (convenienlly called the ‘basic facl’)
is proved or admilted. Cross on LEvidence (3rd Ed.), p 101. It
is only on prool of the basic fact that the burden shilts o the
defence to rebut the presumed fact; and in criminal proceed-

ings the proscculion is obliged to prove the basic fact beyond

}‘f;reasonable doubt. According to his analysis of section 23A ihe,

basic fact that has to be proved is that the accused acquired
properly and that the properly acquired cannot be or could not
have been acquired with his known income or receipls. As,
according o the same section “income does not include income
from bribery” the burden on the proseculion is to prove thal
th* property was acquired with income or receipls from
“Dofbery ¥, meaning the acceplance of any gralification in con-
travention of any of the provisions of Part IT of the Act.

Mr. Sarath Silva, Senior Stale Counsel, who argued tihe
appeal for the respondenl, contended that the words “known
” have a special meaningg in the context of

The words income and reccipls have been

income or receipts
the Bribery Acl.
given a negative definition, as not including income from bri-

bery and receipts from bribery. Bribery means the acceplance
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of any gralification in contr: vention of Part 1I of the Act, and
therefore “ known income or receiptls ” means income or receipts
not being proceeds obtained by a contravention of I’art 1L
Accordingly “known income or receipts” means income or
receipts lknown to the prosecution after investigation. He
supported his argument by reference to a decision of the Indian
Supreme Court where this interpretation has been given to
similar words contained in section 5 (3) of the Prevention of
Corruption Act, No. Z of 1947. Scction 5 (1) of the Act defines the
acts that go to constitute the offence of “criminal misconduct ”
which a publie servant may commit in the discharge of his duty,
whilst section 5 (2) specifies the punishment for such offence.
Section 5 (3) reads as follows : —

“(3) In any trial of an offence punishable under sub-
section (2) the fact thal the accused person or any other
person on his behalf is in possesstion, [or which the accused
person cannot satisfactoily account, of pecuniary resources
or property disproportion:te to his known sources of income

_may be proved, and on such proof the Court shall presume,
unless the contrary is proved, that the accused person is
guilty of criminal misconduct in the discharge of his official
duty and his convicltion therefor shall not be invalid by

" reason only that it is based solely on such presumption. ”

In the case of C. S. D. Swami v. The State (1969) A.LR.
(S.C.) p. 7, dealing with the argument that the prosecution had
not, led evideq"ce to shew as to what were the known sources
of the accused’s income, Sinha, J. said :

“Now, the expression “known sources of income” must

have reference to sources known to the prosecution on a

thorough investigation of the case. It was not, and it could

not be, contended that ‘known sources of income’ means

sources, known to the uccused. The, prosecution cannot

i in the wvery mnature oif things, be expcecled to know

_ the affairs of an accused person. Those will be matters

‘ specially within the knowledge’ of the accused, within the
meaning of s. 106 of the Evidence Act. ”

Mr. Pullenayagam, whilst conceding the correctness of the

position that ‘“known income or receipts” means income or

receipts from sources known {o the prosecution aflter investiga-
tion, put forward the argument that when the accused, in reply
to a query by the Bribery Commissioner, submitted particulars
of his income .and receipis, the Bribery Commissioner had an
opportunity of verifying the truth of the statements contained
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therein ; and if, aller investigation he found any item of income
or receipts not to be the proceeds of a lransaction which it ‘pur-
ported to be, then it was for the prosecution to establish that
such incomic or receipls were the proceeds of bribery. e
illustrated his submission by reference Lo the sources of income
and receipts according to accused’s statement D 22, namely, the
cash in hand at the commencement of the relevant period, the
loans oblained [rom specified sources and the income from the
accused’s business during the relevant period. If the prosecu- .
tion was nol salisfied, after invesligation, of the genuineness '
of those transactions then, in discharging the burden which
rested on it of proving the basic fact, it was incumbent on the
prosecution to establish not merely thal they were not what
the purported to be, but also that they were proceeds of

t: ansactions tainted with bribery.

An interpretation of the section based on this submission

would defeat the very purpose for: which the seclion was
included in the Bribery Acl. As observed by Samerawickreina,

i f J. “1lo require proof that such an individual has in fact received
§5 a reward would be to defeat the purpose of section 23A which
:‘}l is designed against a person in respect of whom there is no
- proof of the actual receipt of a gratification, but {here is pre-
o sumplive evidence of bribery”. The same view has been taken

by the Supreme Court of India in C. 1. Emden v. Staté of
Uttar Pradesh, AIR. 1960 S.C. 548. Section 4(1) of the Indian
Prevention of Corruption Act, 1947, runs thus: k

of an offence punishable under

é 4 “Where in any {rial
i o s. 161 or s. 165 of the Indian Penal Code it is proved that
;r an accused person has accepted or oblained or has agreed
| 1 to accepl or atlempted to obtain, for himsell or for any
%1 other person, any gralification (other than legal remunera-
P 3 tion) or any valuable thing from any person, it shall be
9 g presumed unless the contrary is proved that he accepted
i or obtained, or agreed to accept or attempled to obtain, that
gratificalion or that valuable thing, as the case may be, as

& ¥

i ' . . . .
g a molive or reward such as is mentioned in the said s. 161,

or. as the case may be, withoutl consideration or for a

consideralion which he knows to be inadequate.”

It was contended that the use of the word ‘gratification’
emphasised thal the meve receipt of any money does not justify
the raising of a presumwption thercunder, and that something

more than the mere receint of money has to be proved. The court,
however, observed : “If the word * gratification” is construed to

1*e— A A2060—(70/07)
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mean money paid by way of a bribery then it would be futile or
. superfluous to prescribe for ilhe raising of the presumption.
Technically it may no doubt be suggesled that the object which
' the stalutory presumption serves on this construclion is that the
court may then presume that the money was paid by way of a
‘bribe as a motive or reward ag required by scction 161 of the
Code. In eur opinion this could not have been the intention of
‘the Legislature in prescribing the statutory presumplion under
‘section 4 (1).” The Court further obscerved: “Ii cannot he
‘suggested that the relevanf clause in section 4 (1) which deals
'with the acceptance of any valuable thing should be interpreted
‘o impose upon the prosecution an obligation to prove not only
that the valuable thing ha « been received by the accused but that
it has been reccived by him without consideration or for a
consideration which he knows to bhe inadequate. The plain
meaning of this clause undoubtedly required the presumption 1o
be raised whenever it is shown that the valuable thi ng has been
received by the accused without anything more. If that is the
true posilion in respect of the construction of this part of section
4 (1) it would be unreasonable to hold that the word ‘ gratifical-
ion’ in the same clause imports the necessily to prove not only

the payment of money but the incriminaling character of the
said payment ”. The view was allirmed in the subsequent case of

Dhanvanirai v. State of Maharashira, AJILR. 1964 S.C. 575.

I am therefore of the view that the ‘basic fact’ required to be
proved in a prosecution under section 23A of the Bribery Act is
that the accused acquired property which cannot or could nol
have been acquired with any part of his sources of income or
receipts known to the prosecution after invesligation ; the
prosecution is not require/{ {o prove that the acquisitions were
made with income or receijils from bribery.

The third submission made on behalf of {he appellant relates
to the extent of the burden of proof which rests on an accused
person to rebut the presumption. ¢ Whenever reliance is placed
on a rebutlable presumption two legal rules are involved. First
there is what may be termed the rule of presumption according
to which the presumed fact must be found to exist until evidence
tending to disprove it is adduced, and secondly there is the rule
which prescribes the amount of rebutling evidence required ”.
Cross on Eyidence, p. 104. Mr. Choksy’s complaint is that the .
learned District Judge has not considered at all the rules which
prescribe the quantum of evidence required ‘to rebut the R
presumption. This rule has been set down in numerous cases, nf ]
which I may refer to a few. By seclion 2 of the English Prevention
of Corruptlion Act, 1916, a consideralion given to a person in the
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employment of a Government Department by the agent of o
contract from a Government Department!

person  hoiding a
is lo be deemed o be  given corruplly unless the
3 contrary is proved. In construing this section in & v, Carr-Braint
- g % (1943) 2 AL.R. 156, HHumphreys, J. stated the judgment of the
- court in the following terms . “In any case where, either by

statute or al common law, some malter is presumed ‘unless the
the jury should be dirccted that it is for

conlrary is proved’
ontravy is proved, that the burden

4 them to decide whether the ¢

-8 of proof required is less than (hat required at the hands of the
: 1 proscculion in proving a casc beyond reasonable doubl, and thal
| B (he burden may be discharged by evidence satisfying the jury of

the probability of that which the accused is called upon lo

& cstablish” (al 158).

I3
i
L

“The Supreme Court of India has taken the view thal a
o successfully rebulted by merely
reasonable, that the actual fact
presumed. Something more than
butting a presumplion
ent and it is

presumplion of Taw cannol b
-aising a probability, however
is the reverse of the facl which is
a reasonahble probabilily is required for re
of law. The bare word of the accused is not sullici

necessary for him to show that his explanalion is so p
a prudenl man ought, in the circumstances, to have accepled it

This view is based on the difference belween a presumplion
arising under section 114 of the [ividence Act and the presumplion
arising under scclion 4 ol the Prevention of Corruption Act. In
the former case il is nol obligatory upon the court to draw a
nresumplion as to the existence ol one fact from the proof of
cnother facl, whercas in the latler case, the court has no
alternalive bul lo draw the presumption. Sce State of Madras v.
A. Naidyanatha Iyer, AL 1958 S.C. 61 ; and also Dhanavantrai’s

Case (above).

j.

'
5 kL
; '. i1

o

In an appeal from the Federal Courl of Malayasia Public

gy

ii’\ Prosecutor v. Yuvaraj, 1970 A.C. 913, the Privy Council regarded
;f {he Indian decisions as imposing too onerous a burden of proof
i on the accused, and held that where an enactment creating an
G offence expressly provided that, il other facls were proved, a

particular fact, the existence of which was a necessary factual
ingrodient of tho offence should bo presumed or deemod lo exist
i unless the contrary is proved * the burden of rebutlling such
; presumplion is discharpged if the court conslders that on the
! balance of probabililies the gratification was not pald or given
and received corruptly as an inducement or reward as menlioned
in seclion 3 or 4 of the Prevention of Corruplion Act, 1961,

» VMlalaysia) ".

robable that
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The standard of proof as laid down in Carr Briant and Yuvaraj
(above) appear to be more consonant with our criminal
jurisprudence than the standard required under the Indian
decisions. Exaclly the same view was expressed, although obiter,
by Samerawickrema, J. in Karunaratne’s case (above) when he
said : “ What a person (accused) has to prove is that a property
was not acquired by bribery or was not property to which he
had converted any properly acquired by bribery. The ordinary
and usual method by whicl a person may prove this is by showing
the source from which he acquired the property and demonstrat-
ing that it was not by bribery. As this is a matier in which the
onus is on the accused person, it will be suflicient if he
establishes it on a balance of probabilities ”.

Dealing with the degree of cogency which evidence must reach
in order that it may discharge the burden in a civil case,
Denning, J. said in Miller v. Minister of Pensions (1947) 2 A.E.R.
372 at 374: “That degree is well settled. It musi carry a
reasonable degree of probability, but not so high as is required
in a crimindl case. If the evidence is such that the tribunal can
say: ‘we think it umore probable than not’, the burden is
discharged, but if the probabilities are equal, it is not .

If the tribunal is reasonably satisfied, that is, satisfied to the
extent that it can say “ we think il more probable than not that
the accused acquired the priperty by proceeds other than income
or receipls from bribery ' then the accused is entitled to
an acquittal.

It has been submitted on behalf of the appellant that the learned
Judge’s findings that the appellant’s known income or receipts
was only Rs. 51,757.00 and consequentially that the sum of Rs.
304,375.51 should be deemed to be money acquired by bribery
have been reached by refusing to regard several ilems of income
and receipts proved by the accused to have been obtained by him
by lawful means and from lawful sources. Learned Counsel
complains that the Judge has not only failed to take into conside-
ration several documents produced at the irial which contain
contemporaneous entries which support the truth of the accused’s
explanations, but has also misdirected himself on conclusions of

fact reached by him due to failure to consider relevant aspects
of the evidence on those points. It is also submitted that the
Judge has erred in placing too heavy a burden on the accused in
rebutling the presumption of bribery.

The learned Deputy D.P.P. in addressing the Judge at the
conclusion of the evidence submitted that “ in a matter where the
accused has to prove certain matters under section 23A of the




i ST o]

e [

RN s
% et W~ = =2

Frame ATy
-LEew = -

|3

WIMALARNINI, J.-— Wanigasckera v. epublic of Sri Lanka 263

Bribery Act, the accused need not prove whatever he has 1o
prove heyond reasonable doubt, but it will suflice if he malkes

it appear Lo be probable and worthy of acceptence by Court R,
The learned Judge, in dealing with the presumplion slates in
his judgment, “ Quile clearly, this is a well defined and unambi-
gu s departure from the established principle of criminal juris-
prodence that the burden always lies on the prosecution to
prove all the ingredients of the ollence charged, and that ihe
burden never shifls to the accused to dispute the charge framed
against him. Sccondly, until such time as the accused himsell
proves the contrary the statutory presumption created by this
provision conlinues lo operale. I am more than salisfied on the.
evidence led in Lhis case that the accused had failed to disalace
this statutory presumption by his explanations which J have held
to be false and false to bis knowledge. In the result the accused
had failed lo satisly Court thal such properly was nol acquired
by bribery or is nol properly to which any property acquired
by bribery had been converted.”

In this background it is necessary for us to examine the docu-
mentary evidence which the appellant alleged has been ignored
by the learned Judge, in order to delermine whether there is
proof on a balance of probability that the items ol evidence that
ha e been struck out by the Judge ought not to have been
st1 .ck oul. But in such examinalion we cannot ignore the Judge's
finding on several mallers that transpired in evidence which
impeached the credibilily of the accused. Iie has, in the course
of the judgment, dealt with eleven such malters, .ol which we
may refer Lo just a few in order lo base our own judgment. The
consideration for the purchase of the N'Eliya property was paid
by ihe accused to the vendor W. IL de Silva by two drafls of
the Mercantile Bank for Rs. 119,000 dated 10.9.71. He said that he
had with him the necessary cash to obtain the drafts. He had
obtained a loan of Rs. 31,000 from the Maldivian National Trad-
ing Corporation, a [urther loan of Rs. 20,000 from Collettes, and
Rs. 50,000 from an overdralt account at the same bank. But it
transpired that the “loan” of Rs. 31,000 was received by him
well after the dale of N'Iliya transaction, and that he bad reach-
ed the limit of overdrall [acililies well before that date, so that
he could not have drawn Rs. 50,000 on that account. Ile then

made an attempt to ghow that he may have deposiled cash with
the bank, and that he may have brought the cash from home, but

his statement of accounts completely discredited him  with
regard to the availability of so much cash.

The only income from his business of Wanigasekera and Co.
for the year ending 31.3.74 was a sum of Rs. 112,500 which accord-
ing to him was paid to him in May 1973 by Mr. G. M. Topen,
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General Manager of the firm of Iarrison and Crossfield and
which constituted an “ advisory fee” for financial advice given
by him to that firm in earlv 1972, The financial advice was with
regard to the capital struc'ifre of that firm, and the advice was
given not in writting, but ul a business discussion he had with
Topen. The accused admitted that he did not care to ascertain
how this figure of Rs. 112,500 was arrived at even when Topen
telephoned him on 18.5.73 to give him the glad news that they
had. decided to pay him that sum in connection with the sale
of their Prince Street building to the Central Bank. That building
had been sold on 26.3.73 for a consideration of Rs. 4,500,000 and
Rs. 112,500 represented 23% of the sale price. The accused at
first denied any knowledge of the sale price of that building, but
was later constrained to admil that Topen mentioned a figure of
four million pupees or {hereabouts, The learned Judge's remarks
that “attempls made by the accused in the early part of his
evidence in cross examination {o pretend not to know the nature
of this payment were designed to give an impression to court
that his part in the entire transaction was that of a mere general
financial adviser ” and that “ the answers of the accused were
given in a pernicious but fulile efTort to try and conceal or ref-
rain from admitling the tru. figure as it would then have been
clear that what he gol was exaclly 24 % of the sale price ”
were, in my view, perflectly justified. '

The accused was admittedly the tcnant of premises 37, Pedris
Road; Colombo, from 1961, But in a document which was a
proposal form for obtaining a loan of Rs. 20,000 from Caves
Finance and Lands Sales Litd. he had described himself as the
owner of this property and that he had been resident therein
since his purchase. The Judge had no doubt this was a deliberate
and calculated atlempt on the part of the accused lo represent
himself o be.owner, when in fact he was not. Equally false
was his assertion that the rent of Rs. 600 per month charged by
the landlord had been reduced to Rs. 150 per month after the
enactment of the new Rent Law in 1972 ;  several cheques in
payment of rent at Rs. 600 per month for the years after 1972
produced by the prosecution conclusively proved {he falsily of
his assertion. The Judge’s bolief that {he accused claimed to
be the owner of the property in order to represent himself to
be a man of means and that he claimed to pay a lower ¢ent in
order'to show that he had larger savings than when he paid Rs.

600 per month, appear to me to be based on cogent cvidence
coupléd with false explanations on the part of the accused.

It is clear, therefore, that the trial Judge had good reason to
disbelieve the accused in respect of several items of evidence
given by him. There is no law governing the question whether
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{on evidence of a wilness should be believed or should not he
believed. Ior weighing cvidence and drawing inferences from
such evidence there can he no canon. A trial Judge in assessing
the evidence of a wilness on relovant issties will no doubl he
view he has formed of the witness’s evidence
on other issues. An Appeal Courl will be extremely slow Lo
disturh the finding of a trial Judge under such circumslances.
But as a complaint has been made that the Judge has not con-
sidered several ilems of documentary evidence il is necessary
to sce whether that evidence would have helped the accused in
his altempt to rebut the presumplion of bribery by adducing
of probability. The three ilems struck out by

influenced by the

prool on a balance
the Judge are in respect of,

(¢) cash in hand at (he commencement of the relevant

period ;

() loans oblained by (he accused during  the relevant
period ; and

(¢) income derived from (he businers known as Waniga-
sekera and Co.

() Cush in hand at (he commencement of the relevant period :

The accused claimed thal lis opening balance on 1.6.70 was ¢
sum of Rs. 99,545.98. This was the amount he had claimed in
D 22 (b) which was a statement of accounts setling out his income
and expendilure commeneing from 1.4.66 and which statement he
had sent to the Bribery Commissioner in reply to the DBribery
Commissioner’s inquiry by his lotter D 21. In an allidavil senll
along with D 22 (b) the accused stated that the {ransaclions
referred Lo in D 21 were financed oul of “ iy income, repayment
eceived by me and monies borrowed by me from banks,
puted business houses with which I
In the course of bis

of Inans r
finance institutes and re
have business dealings and connections ™.
nvidence it transpired thal beside the expendilure disclosed in
1 92(b) the accused had incurred further additional expendi-
ture amounting to Rs. 158 550.00 during the period between
1.4.66 and 1.4.70 mainly in the construction of 4 annexes to his
house at Mirihana and for additions and improvements to his
reslding house at Pedris Toad. ITe had also made two trips abroad
and advanced a sum of moncy lo a furnizhing establishment in
Kandy which stum he did not get back. The prosecution contend-
ed that had those items of expenditure been reflected in D22 (b)
there would have been no opening balance on 1.6.70 ; on ' the
contrary there would have been a debit balance of about Rs.
60,000. The accused tried to explain this omission. IIe said that
D 21 only required him to account for the acquisitions referred
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to in that letter, which were the identical acquisitions and dis-
bursements detailed in the indictment., IHe said further that a
sum ol about 2 lakhs ol rupees was available to himn to finance
the additional expenditure and made up as follows : — the refund
of an advance of one lakh of rupees on the retraction of an agrec-
ment with the firm of Chettinad to purchase a property, the
repayment of a loan of Rs. 60,000 granted to one Saturninus,
and the repayment of a loan of Rs. 25,000 given to one Muttiah.
Learned counsel's complaint is that the learned J udge has not
referred to these transactions which were supported by documen-
tary evidence, and much time was taken by us in examining the
documents relaling to these transactions.

+ The loan of Rs. 60,000 to Salurninus was by mortgage bond
D1 dated 29.5.67. The bond had been discharged on 3.10.67, the
amount of the principal and interests being Rs. 62,098.64. Both
these amounts have been reflected in D92 (b) and have been
taken into account in striking the balance on 1.6.70, The loan
of Rs. 25,000 to Muttiah was by bond No. 3479 dated 30.1.68.
Refunds amounting of Rs. 19,000 are also clearly rellected in
D22 (b) and have been accounted for in siriking the cash
balance. There could therefore be no complaint aboul thesc

transactions.

: The evic&ence of the accused was that on 31.3.65 he and one
Mrs. Wilson deposited three lakhs of rupees on an agreement
for the purchase of a property for six lakhs of rupees situated
in Hyde Park Corner and owned by Chettinad Corporation. His
contribution was one lakh. That agreement was renewed in
October 1965 valid until 31.12.65. The Cheltinad Corporation
went back on the agreement, whereupon he got back his one
lakh of rupees several moriths later. That one lakh was available
with him to incur the additional expenditure not shown in D22
(D). The learned J udge has not referred to this {ransaction in
his judgment. The true position appears to be that on the agree-
ment D33 of 31.3.65 only one lakh of rupees was deposited by the
joint purchasers on condition that if they failed to complete the
purchase on or before 30.6.65, the deposit was to be forfeited. The
second agreement D 34 of 1.10.65 recited the fact that the pur-
 chasers had failed to complete the purchase in terms of the
previous agreement, that it was accordingly cancelled and dis-
charged, and that neither party shall have any claim whatsoever
against the_other in respect of that agreement. The purchase
price was increased to Rs. 775,000 and the deposit to two lakhs,
and the purchasers agrecd to complete the transaction on or
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before 31.12.65. The deposit of two lakhs included Rs. 50,000 paid
by Mrs. Wilson on the lirst agreement. No consideration was paid
in the presence of Mr. L. W. J. Muthukumara, the Notary who
altested the sccond agreement. In the event of the purchasers
[ailing to complele the transaction on or before 31.12.65 Is.
150,000 of the deposit was to be forfeited o the vendor and only
Rs. 50,000 was to be refunded to {he purchasers. Apart {rom
the bare assertion ol the appellant that the “ sellers backed out”
and that he gol a refund of one lakh of rupces, no other evidence,
oral or documentary, supports that position. Mr. John Wilson, the
Notary who atlested the first agreement, did not testily to any
payment of deposil or relund by Chetlinads. Neither Chetlinads
nor Mrs. Wilson have been called to give evidence aboul’
any refund. What is more, this amount of one lakh should have
been shown in D22 (b) because according to the evidence of {he
a-cused he gol back the advance several months after 31.12.65
ar.d D22 (D) commences from 1.4.66. There is therefore no proof,
on a balance of probability, that the accused had in his hands
the further sum of one lakh of rupees during the period 1.4.66
to 31. 3. 70 in order to enable him to meet the addilional expen-
dilure incurred in pulling up extensions {o his residences at
Mirihana and Pedris Road during this period. The only cash
he had in hand on 1.4.66 was a sum ol Rs. 60,000 as shown in D22
(b) and which was ulilised for expenditure other than the
expenditure in making exlensions o residences.

ﬁ,In his wealth tax relurn I? 16 for the year of assessmcent
1971-72 sent on 24.04.72 the accused had disclosed as cash in
hand on 31.03.70 the sum of Rs. 75,000. Counsel’s’ complaint is
that the (rial Judge'has not given due weight to this disclosure
in a declaration made long before the Bribery Department com-
menced investigations, particularly as it tends to corroborate
D 22 (b) wilh regard to the balance in hand of Rs. 83,165 on
31 13.70. The }earned Judge has considered this evidence in his
judgment, but has not been impressed with it because of the
discrepancy in the capital levy return P 17 where the cash in
hand on 31.03.70 was disclosed as only Rs. 500. The explanation
of the accused for this discrepency was that P 17 was sent on

29.04.74, long after P 16 was scnt ; but that was an explanation

hardly worth consideration.

]
3

Even if the accused’s cvidence be acceptled that he had a cash
balance of Ws. 60,000 on 01.04.66, that amount and more wioould
neaessarily have been ulilised hy him to meet the extraordinary
cxpenditure of s, 158,550 which he spent (during the ‘relevant
period, and which has not been shown in 1D 22 (b), There was
accordingly no proof on a balance of probability that any sum

78
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of money was avmlable to him at the commencement of the
relevant period which he could have utilised to make the
» acquisition referred to in the indictment. The Judge’s finding
that his cash in hand on 01.06.70 was nil is therefore supported

by the evidence.

(b) Loans obtained by the accused during the relevant
period :

The accused sought to prove that he had borrowed a sum of
Rs. 101,000 as loans from four sources, namecly—

»

Rs.
(i) Collettes IMinanve Lid., Rs. 20,000, of which he
.repaid Rs. 10,000 leaving a _balancc ol .. 10,000
(ii) Caves Finance and Land Sales Ltd,, .. 20,000
(iii) Malship (Ceylon) Ltd., Rs. 10,000 of which he
repaid Rs. 5,000 leaving a balance of .. 5,000

(iv) The Maldivian National Trading Corporation .. 66,000

(i) Thc accused claimed that on 02.09.71 he entered inlo a
hire purchase agreement with Colletles Finance Lid.,
and obtained Rs. 20,000 on the security of his_car, a
4 Sri Simca Arianne. The Judge has held that t.his
was not a genuine hire purchase transaction, bul a
bribe in the guise of a loan ; that it was an extraordi-
nary favour and accommodation granted to this Direc-
tor of the B.unk of Ceylon who was admitledly of a
friendly disp sition towards Collettes which had by
then taken the Bank of Ceylon belore the District
Court of Colombo. The Judges finding is based upon
an allegation made by the prosecution that a copy of :
the Bank”s manual of operations, which had been 1
borrowed by the accused from the Secrelary of the il
bank had not been returned to the bank, but had been -' I
made available to Collettes in their pending litigation, i:
There was no evidence in support of this allegation. :

On the other hand, the accused had signed the neces-

= sary hire purchase agreement before he obtained the
loan ; what is more, he had repaid Rs. 10,000 of Lhe }
! ' sum borrowed on 18.09.72 and had given a promissory |
|
]
|

notlte for the balance. There was, therefore proof on a
balance of probabilily that the transaction was a loan
on a hire purchase agreement.
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(if) The accused claimed thal the Tso 20,000 he abfained
[rom Caves I'inance and Land Sales Lid. on 13. 09. 73
was also on o hive purchase agreement. In this instance
(o the (ormalities preceding the grant had been
gome through and the necessary documents had been
signed by the accused. The Judge has held thal (his
was nol a genuine transacltion because Caves had not
taken any steps to get back the money lent until afler
accused had ceased to be a Director; and also because
the Board of Dirveclors al a meeling held on 11.5.7%,
al which the accused pavticipaled, had sanclioned
overdraft  facilities to Caves lo the tune of
H lakhs of rupees.  We note (hat altempls had been
made by Caves {o recover the sum lent belore the
accused ceased Lo be a Divector. In this instance, too,
there appears to be proof on a balance of probabilily

that the accused oblained thiz swum ag a loan [rom

e

Caves. We cannol, however, refrain from making the
obscrvatlion that persons in (he posilion of Direclors
of banks and other Government lending institulions
should avoid borrowing money from firms which are
the recipients ol credit from such  Governmenl

institutions. ITowever genuine such transaclions may

be, they leave room for suspicion of corruptlion ana
$ grall, and bring discredil not only {o them but also 1o

the institutions concerned,

‘ | (iii) The accused claimed Lo have borrowed Rs. 10,000, from
the firm of Malship Lid.," the successor to the ship-
ping business of the Maldivian National Irading Cor-
poration, on 29.08.73. I'he fact that he gave as security

two cheques cach for Rs. 5,000 and that one of the

cheques was realised constitules proof on a balanca of
probabililty thal the {ransaction was genuine. The
learned Judype has disallowed this item for the same
reason that he disallowed the loans alleged to have
been obtained from the Maldivian National Trading

Corporation. Dul, as will be seen from  (iv) below,
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those transactions were on a dilferent fooling.
Judge ought not to have ‘struck out’ this ilem from

the ‘known income’ of the accused.

(iv) The Maldivian National Trading' Corporation (M.N.
T, C.) was a trading corporation carrying on businesss
in Sri Lanka. It was not a money lending institulion.
It had shipping b-isiness and persons who introduced
freight for carriage in their ships received a commis-
sion. The accused was a person who introduced freight
and earned commissions. The accused said in evidence
that because of his association with this firm he was
in a position to oblain loans, and he did obtain loans
amounting to Rs. 66,000. He wanted the Court to
believe that what he received was by way of loan, and
he produced by calling a witness named Hashim, D 36,
a dertified extract from the books of accounts of the
M.N.T.C. According to that document there was a sum
of Rs. 140,541 due from the accused to the firm as at
31.07.73, and this sum included Rs. 66,000, payments
made to the accused between 07.07.70 and 30.12.71,

The accused admitted that he had had a close association with
a Director of the Corporation who had brought to his notice {hat
the M.N.T.C. had “‘ problems” wilh the Customs Department, by
which the Judge understood that there had been instances where,
customs contraventions constituted by attempts to smuggle goods
had come to light in relation to persons associated with their
ships. In addition the M.N.T.C. had considerable “ dealings”
with Exchange Conirol. The Judge was therefore ready to
accept a prosecution contention that this commercial concern
was so lavish in showering its bounly on the accused when he
was holding the position of a Director of the Bank of Ceylon,
appointed as he was by the Minister of I'inance under whose
adminisiration fell the Deparlments of Customs and Exchange
(fontrol. Accordingly this sum of Rs. (6,000 was notl treated as
the accused’s known income or receipts.

The accused admitled 1thai! Lhis firm had not given him credit
prior to July 1970. The flrst stidpment on which he earncd freight
was in November 1971, So that long before he introduced
business Lo the firm the accused was able to obtain credit to the
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tune of Rs. 66,000. o carn a freight brokerage of Rs. 66,000 he
had to arrange freight to the value of Rs. 63 million ; but it trans-
pired that during the enire period the freight arranged was only
valued at s 15 Takhs, which would have carned him a maximum
vommission of Rs. 15,000 The exact amount is given in the docu-
menl D 3G («) as Rs. 14,935.09, and cvery cent of this had been
paid to the aceused by cheque. No allempl appears Lo have been
made by the firm (o sel off this amount ftom the “loans” due

from (he accused.

The accused attempled o offer an explanation, Ife said tnat
besides this freight hrokerage he was also paid a ‘ trade rebate’,
and thal the amount in excess of Rs. 66,000 shown in D 35 consti-
tuted the trade rebates he earned. Apart from the accused’s hare
asserlion ol the receipt of trade rebates, there is no supporting
evidence. Tashim was not questioned about the accused being
entitled to any such rebate. Hashim had never been employed
by the M.N.T.C, IIe had joined Malships (1.4d.) in 1973 at a time
when the M.N.I.C. had ceased to carry on business and when
their shipping business was (ransferred lo Malships (Ltd.).
Hashim’s ignorance of transactions which {he accused is alleged
t- bave had with M.N.T.C. ig quite understandable. Ile merely
produced the copy of account D 35 certified by a boolk-keeper.,
IHe could not explain the various entries in that document, If
the accused reccived trade rebatles he should have led some
reliable evidence in support. On the other hand no trade rebales
are mentioned either in D35 or in any of the tax refurns sent
by the accused. There was no evidence worthy of ‘consideration
that the accused received any trade rebates ; the only receipts
were on account of freight brokerage and the total amount of
Rs. 14,938.09 carned in that way has been reflected in the income
from Wanigasckera and Co. for the year bnding 31.02.73,

Is there proof on a balance of probability that the accused
received Rs. 66,000 as loans from M.N.T.C.? Three different
documents give three different amounts. According to D 22 U_JI)
the “loan’ of Rs, 31,000 was received on 02.09.71 ; but according
to D 35 payments adding up to Rs. 31,000 have been received on
six occasions belween 13.10.71 and 30.12.71. The break up of ihis
“Tocnn” of Rs. 66.600 is not shown in D 23. These “loans have not

been disclosed in the wealth tax relurn for the year ending
31.03.71, although by that date the accused had recelved
Rs. 25,000 by way of loans. Doductions hanve however, been
claimed in respect of loans from the People’s Bank and the State
Mortgage Banl. In the capital levy return sent much later on
29.04.74 there is, no doubl, a reference {o thisz loan of Res. 25,000

from the M.IN.'T'.C, ut why did the accused not disclose it in the
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earlier tax relurn sent on 24.04.72 ? In the tax return for the
year ending 31.03.72 (P {'7) a total of “loans payable and other
debts ” adds up to Rs. 19,000 but again there is no break up of
this amount and P 17 is not at all helpful,

A carelul consideration of the evidence, including the docu-
mentary evidence not referred to in the judgment of the learncd
District Judge, does not lead us to the conclusion that the
accused received any sum of money as ‘loans’ from the Maldi-
vian National Trading Corporation. The sum of Rs. 66,000 claimed
from that source therefore does not fall under the category of
known income or receipts of the accused.

The accused claimed also that he utilised a sum of about
Rs. 72,000 for making the disbursements in question from an
+overdralt account with the Mercantile Bank. The bank account
D 5 shows that he operated on this overdraft between 01.04.71
and 21.12.73 by which date he had settled his commitments (o
that bank. The learned District Judge was therefore right in
concluding that in the ovrall result it would make no difference
to the final question as tu the availability of money in the hands
~ of the accused for the purpose of these disbursements.

The known income and receipls of "the accused from loans
obtained during the relevant period would thus be only a sum
of Rs. 35,000, namely Rs. 20,000 from Caves, Rs. 10,000 from

Collettes and Rs. 5,000 from Malships.

(c) Income from Wanigasekera & Co.:

+ The accused was the sole proprietor of this business. Lie
claimed to-have earned an income of Rs. 209,989 for the period
of 4 years, from 1.4.70 to 31.3.74. The firm did the business of
buying and selling Ceylon produce (during the first two years)
and in securing freight on a commission basis. In the first year he
claimed to have sold two allolments of cocoa beans, which
brought a profit of Rs. 19,500. He claimed also to have received
as commission a sum of ¥ts. 15,000. After deducting expenditure
his net profit was Rs. 31704.30 which is as shown in D 23.
The Judge has disallowed the commission of Rs. 15,000 because
the accused had elsewhere claimed that same sum as a
loan {from the M. N. T. C. The Judge has also disallowed the
proflt from the sale of cocoa beans because the accused wan
unable, when questioned, to give particulars relating to the
trangactions. A strong point in favour of the accused wns
that he had disclosed in P 16, his income tax return for. the
year 1971/72 an income of Rs. 4.(‘ 000 from Wanigasekera & Co ;
and had in fact been taxed on that basis long before any
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di pules arose. It is unlikely that he would have exaggeraled
his incomoe and made himself liable to a higher income tax. It
was 1ol like exaggerating the amount of loans, with a view to
claiming cnbhanced rebhate for wealth tax purposes. The accused .
appears Lo have had considerable business experience. Ie was
al one lime in the commitlee of management of the Ceylon
Chamber of Commerce durving which period he had been in the
import trade. There was, in my view, prool on a balance ol
probability that the accused made a profit of Rs. 19,500 on the
cale of cocoa bean and also earned commissions. Although in D 23
the accused has claimed a profit of Rs. 31,704.30 for the year
ending 31.3.71 T would act upon his income tax relurn and give
him credit in a sum ol Rs. 46,000.

For the year ending 31.3.72 the accused claimed a profit of
Rs. 21.929.64 from sales, and a sum of Rs. 5,136 from commissions.
After deducling  expenditure he claimed a nel income of
Re 10,594.68. The profit from sales has ajain been disallowed

L0

hecause the accused was unable to give parliculars relating lo
the Uransactions. In bis income lax return P 17 senl on 19.1.73
the accuszed had declared his income from this source: as
Rs. 20,248, I would therefore consider TP 17 as conslituting prool
on a halance of probabilily, and hold thal his known income
from this source for the year ending 31.3.71 was Rs. 20,248 even

though the accused had claimed a little Irss than this amounl
in D 23.

IPor the year ending 31.3.73 the accused claimed Iis. 62,403.44
on account of freight rcbales and commissions; a fee of
Rs. 31,077.12 received for the sale of commercial intelligence 1o
a New York firm, Czarni & Co. by name; and brokerage in a
sum of Rs. 5,000 on the sale of a property in Jawalle Road. As
slotnd carvlier there was no reliable evidence that apart [rom
fre-ht brokerage of 1% the accused received any trade rebales.
The Judge has allowed him Rs. 16,381.42 for freight brokerage
plus I'eecs, and had also allowed the sums claimed as having
heen received from the New York firm and from the land sale, It
was submitted on behalf of the accused thal his income from all
sources has been assessed al Rs. 100,000 for this year. The nolice
of nreosmment N 10 is dnted 24,1074 ; that would be after tho
Bribery Commissioner commenced investigntions and even after
indictiment was served on the accused. No significance can there-

fore be attached to D 19, The known income of the accused from
this source for the year ending 31.3.73 has been correclly

estimated as Rs. 28,170.23,
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For the year ending 31.3.1974 the accused claimed a nett
" income [rom Wanigasekera & Co. of Rs. 84,499. 'I'his represented
‘ the nett profit out of a sum of Rs. 112,500 paid to the accused
" by Messrs. Harrison & Crossfield Lid. The position of the accused
+ was that he was known to the then General Manager of Harrison
& Crossfield Ltd., Mr. G. M. Topen. This company was British
“owned. In the process of adjusling ils financial structure in
accordance with changing circumstances in this country, accused
- said that F?I‘opren had discussions with him in regard to sugges-
tions or advice that lhe accused could give. After studying the
capital and financial struclure, of the company, and considering
its balance sheets, the accused claimed that he advised Topen
that the company’s capilal investment in immovable property
in Colombo was excessive and out of keeping with the company’s
trading profils. The company owned, inter alia, Prince Building,
' situated in Prince Streef, I'ort, and substantial stores premises
abutting Darley Road. The accused suggested to Topen that the
company might consider selling ecither of these lwo asscls.
Subsequently, the company put up Prince Building for sale, and
the same was purchased by the Government of Ceylon for the
Central Bank for a sum of about Rs. 4 million. Mr. Topen paid
the accused Rs. 112,500 for his advisory services.

Mr. Topen has since lelt the company. The prosecution called
evidence in rebultal to disprove the payment of any advisory
fee, or o[Cany fee whatever to the accused. N. Jeyasingham, a
" Director of Harrison & Crossfield, who functioned as Accountant
in 1972 and 1973 said that their company paid a sum of Rs. 225,000
as brokerage on the sale of their Prince Building, and that the
brokerage was paid to one S. A. Jayamaha. Payment was made
by 6 cheques drawn on their No. 2 suspense account at the Hong-
kong & Shanghai Bank, \hich account was operated upon either

by Topen himself or by his confidential secretary, one o
Martenstyne. The printed endorsement “ account payee ” on each !
. -4

of the six cheques was scored ofl, and the cheques were drawn i
a0t

as cash cheques. The counterfoils (P 42, P 43, P 33A, P 14,
P 45 and P 46) had been written either by Topen or by Martens-
tyne and indicate payments to A. S. Jayamaha. Their audited
"books of accounts and documents, show this payment as being
made to A. S. Jayamaha on account of brokerage. He denied that
eny sum was paid as ¢ advisory fee”, and said ‘that there was no
need whatsoever for them to have sought financial advice from ,
ouiside ggurces, when Topen himself was an Accountant of e
repute, and when they had their own lawyers and auditors. They 1
had, also no difficully in continuing to operate on their overdraft
accounts. Jeyasingham also stated that if this payment was made
for advice given they would then have charged this payment

o
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to their revenue account, with consequential tax benelits
whereas brokerage is only deducted from capital gains, whicl

is laxed nl 2595, The evidence of Jeyasingham established tha'

their Grm had no dealing with the accused and that no advisor)

fee was cver paid to any person.

During the cross-examination of J cyasingham the defenc
elicited the fact that there were two receipls in the company’s
files, P 30 and P 31, signed by the accused acknowledging receip
of a sum ol Rs. 112,500 “as advisory fees” regarding the sale o
{heir Prince Street property. They are daled 18th and 24th May
1973, the dates when iwo of the cheques for Rs. 50,000 anc

Rs. 62.500 were drawn. Mr. Choksy submits that these document:

eyt

constitute contemporancous evidence in support of the accused:

position, which the trial Judge has overlooked.

The learned Judge held that the accused had pretended i1
vain to disguise the true nature of this transaction which resulte«
in his realisation of Rs. 112,500 ; that the accused received thi:
substantial payments for some significant service rendered by
himt in the matter of the ultimate sale of the Prince Building
to the Central Bank on 26.3.73; and that the circumstance:
surrounding it clearly demonstrate that this sum of money can
not be regarded as part of the accused’s known income o
receipts. I may summarise the reasons given by him for hi:
conclusion. In evidence in chief the accused did not testify tc
his having received this money from this source ; it was only
in cross examination, alter he had handed over the set of account:
D 23, and when he was questioned on the item relating tc
« Commissions ” thal he gave details: All that he did to deserve
this payment was that in January or February 1972 he had giver
“ financial advice” on the “capital structure” of Harrison &
Crosslield to Topen whom he had occasion to meet at the latter’s
office. This “financial advice” was never reduced to writing
but was “given across the table” at a discussion at which only
he and Topen were present. I'ifteen months later, on 18.5.7¢
Topen told him over the telephone that the firm had detided

to make {his payment for the services rendered in giving {inancial
advice. 'The two chequos were not drawn in favour of the’
accused, but the evidence of Jeyasingham and Martensiyne was
that all payments on account of brokerage " had been recorded
in their books as being made to Jayamaha. The accused was
unable Lo say specifically as to how the two cheques reached
hin hands; on the other hand the prosccution suggested that

2 .
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{here had been some arrangement between Jayamaha and the
accused whereby the accused was (o receive half the payment
and: the accused had therefore no alternatjve but o give the
receipts P 30 & P 31 for otherwise Jayamaha would have been
liable for income tax on the full amount of Rs. 225000. The

form in which the receipls were given, referring as they are
to the “sale” of the Prince Building, contradicts the evidence

of the accused that he had nothing to do with the sale of that_

building to the Central Bank. We could see no other conclusion
that the Judge could have reached ihan the one set vul in his
judgment, for there was no proof on a balance of probability

that !this payment was an advisory fce.

The learned Judge was right in concluding that it did not °

constitute any part of the known income or receipts of the
accused. Both Mr. Pullenayagam and Mr. Choksy posed the
questions—what is the role played by the accused in the purchase
of Prince Bttild,{;g by the Central Bank ? Is there any evidence
w]natéver to suggest that he exercised any ihﬂuence, and if so
on whom ? As stated earlier in this judgment, it was not neces-
sary for the prosecution {o prove thatl this sum of Rs. 112,500
came into the hands of the accused as a resull of bribery. The
purpose for which this money \-as paid to the accused was not
known to the prosecution. Although the books of Harrison &
Crossfield Ltd have noted the payment of Rs. 225,000 to A. S.
Jayamaha as “brokerage " on account of the sale of their Prince

Buildihg, neither Jeyasingham nor Martenstyne had any personal

knowledge as to what this payment represented. It is not neces-

sary to say anything more, except to note the secrecy surround-
ing the payment. A large sum of money has been paid by cash
cheques drawn on a suspense account, under the personal
supervision of the General Manager. They were all payments
made {o Jayamaha. The accused said in his evidence that he
had nothing to do with the sale of the Prince Building to the
Central Bank, and that he had no assoclation wilh Jayamaha.
There was therefore no proof o a balance of probability that

this was payment as “ brokerage "' either.

-
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In the background of the evidence that the accused, as a
Dircclor of the Bank of Ceylon, participaled in at least four{
meelings of the Board of Direclors of the bank, at which the
question of the purchase of the Prince Building to house cerain

branches of the Dank of Ceylon was discussed; that the

accused had at about the same time given advice to Topen
regarding the sale of this building with a view lo reorganising
the capital struclure of the company, that soon thereafter Topen
wrote a confidential lelter to the Manager of the Bank of Ceylon
offering o sell this building for a sum of Rs. 5} million ;' that
the Manager of the Bank’s Premises Department had valued that
same building at only Rs. 3% million; lhat shortly therealler
Harrison & Crossfield Lid. was able o sell the building for Rs. 4}
million to the Central Bank ; and that soon thereafter the accused
received a handsome payment of Rs. 112,500 taken cumulatively
suggest a strong inference that the payment to the accused was/
by way of a bribe. As I slated carlier, as Lhis sum of moncy has .‘
been proved not Lo be part of his known income or receipts, the
accused is deemed Lo have acquired it by bribery and the accused

has failed o rebut the presumption of bribery.

A submission was made that as the Department of Inland
Revenue, by ils notice of assessment D 20 for the yecar of assess-
ment 1973/74, had imposed income tax on the basis of an income

of Rs. 100,000 the accused’s known income should be {alken at

that figure. We have acted on the basis of similar notices D 16,
Ik for the year 1971/72, and D 18 for the year 1972/13, and given thg
accused ihe benefit of those assessments because they are
assessments made long before any dispules arose, and consequent 3
on contemporancous returns submitled by the accused;‘-f’
Nevertheless we were not unmindful of the fact that it is quite '
easy for a person to include false incomes in his returns with a
view to utilising such declaration as a defence to :;'ubsequent;i
prosccutions under scelion 23 A ; bul as this prosecution appears
1o be one of the ecarliest under ‘'this section we have given the
accused the benefit of the declarations in DD 16 and D 18. D 20 is on
‘a different footing. It was an assessment 1nade in the absence of
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a return, on 24.10.74 long after the dispute arose, and even after

this prosecution had been instituted.

The known sources of income and receipts of the accused during
the relevant period are thereflore the following :—-

' Loans obtained from Collettes, Caves & Rs.

Malships (Ltd.) . : % 35,000.00
'-5_: Income from rents, Director’s fees aud wile's

pension 128,866.00
‘Income from Wanigasekera & Co. 94,418.00 -
' Lioan recovered 3,000.00

261,284.00

‘Less living expenses (including {irips

abroad) .. ! 113,170.00
§
The accused’s known income and receipts
{ therefore will be .. T 148,114.00
The total value of the nroperty admittedly

acquired by the accused and disburse-

ments admittedly made by him was .. Rs. 402,564.25
His known income as stated above was .. Rs. 148,114.00

Rs. 254,450.25

This balance sum of Rs. 254,450.25 constilutes the wvalue of
property acquired by bribery, in terms of section 23A of the
Bribery Act. The conviction of the accused appellant is therefore
allirmed.

1
v

The learned District Judge has imposed the maximum sentence
permissible under seclion 23A (3), namely, a term of seven
years rigorous imprisonment, and a fine of Rs. 5,000. In addition
he has imposed a penalty under section 26 of the Act, as well as
an additional fine under section 26A. I am of the view that

section 26A has retrospective operation, for the reasons setl out
in the judgment of my brother Sharvananda, J. But the District

Judge was clearly wrong in imposing a penalty under section 20.
It secams Lo me that whereas the additional fine under secction

26A, may be imposed in respect of an offence under section 23A,
the penalty cantemplated under section 26 cannot also be imposed.

:_-.I.:.l":'r: R

Wl
>
0

ek =
e e



™

ior

=3 2
N T

AN N Gl e

SHARVANANDA, 1. - IWaniyaselera v. Itepublic of Sri Lanka I2{Hl

"The penalty under that section can be imposed only on offenders
who have been found guilly of any offence committed by the
acceplance of any gralificalion in contravention of the provisions
of *art TI of the Act, other than the provisions of section 23A.

As the fine that a court js obliged lo impose upon an offender
under section 26A cannot be less than the amount which the
court has found to have heen acquired by bribery, the maximum
punishment imposed on the appellant under section 234 (3) . is,
in my view excessive. [ would therefore scl aside the sentence
imposed on the accused by the learned District Judge and
substitute therefor the following senlences :—

Rigorous imprisonment for a period of 3 years and a [ine
of Rs. 1,000, under section 23A (3). An additional fine of
Rs. 254,450.25 under section 26A.

The legal issucs in this case are important, and the factual
issues have been most interesting. On both aspects counsel have

becn of great assistance to us during the 10 days of argument.
WrErarATNE, J.—1 agree.

SHARVANANDA, J.

At the conclusion of the trial, the District Judge convicted the
accused and, in terms of scction 26A of the Bribery Act, imposed

a fine of Rs. 354,375.51 (which amount the Court found to have

been acquired by bribery).

The question had been raised in appeal as to the jurisdiction of
the District Judge to impose a fine under section 26A of the
Bribery Act for an offence which bad been'commitled prior to
the enactment of scction 26A. For the purpose of apprecialing
thi: argument, the following dales have to he borne in mind ; —

The property which is deemed to have been acquired by
bribery was alleged to have been acquired by the accused-
appellant between 1at June, 1070, and the 181 day of March, 1974,
The indictment in this case was presented lo the District Court
on 12ih October, 1974, Scction 26A of the Bribery Act, forming
part of the Bribery (Amendment) Law, No. 38 of 1974, came into
operation on 24th QOctober, 1974, and the frial concluded and

conviclion recorded on 18th June, 1975.
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The Amcndmg Law No. 38 of 1974 amended ‘he original
Bubely Act by adding new seclions to existing ones and by
‘ repealing certain old seclions and substituting in place of the
repealed provisions certain new provisions. The scheme of the
Amenduw Law maintains a distinction between provisions which
Jare repealed and subslitution made thercto and new provisions
wh1ch are added to the already exisling provisions. Sections 4(5),
l8(2) 10(4), 19(3), 23A, 25 (3) 206A, 30A and section 89A are new
'sub-sections or sections incorporated in the Amending Law, while
the old gecctions 6(2), 7, 9(1) and section 10(3) have been
repealed and new sections have been substituted ‘therefor.
Section 78 of the principal enactment has been amended by the
repeal of sub-sections (4) and (5) of that section without any

substitution being made therelor,

Counsel for the appellant contended thal in keeping with the
cardinal rule of statutory interpretation that generally statutes
are prospective and that they apply only 1o cases and [acts which
come into existence after they were enacled, the provision for
enhanced fine introduced by the Awmending Law, No. 38 of 1974
is not applicable to the punishment of offences committed before
its enactment and that hence it was not compelent for the District
Judge to have imposed in this case an - additional fine under
Section 26A of the Bribery Act. In support of his submission, he
relied on the judgment of the Criminal J uslice Commission in
In Re de DMel (718 N.I.R. G7). On the otlher hand, State Counsel
referred us {o the judgment of the English Courls in The Director
of Public Prosecutions v. Lamb, (1941) 2 AER. 499, Buclman
v. Button, (1943) 2 A.ER 82 and Rex wv. Oliver, (1943) 2
A.L.R. 800, and submitted (hat the Amending Law providing
for enhanced punishment on conviction applies 1o offences
committed before the enactment of (he law as well as {o offences

committed thereafter,

The relevant facts iv In Re de Mel (78 N.L.R. G7), are as
follows : ——

The suspects were charged and found guilty on their own
plea of offt.ncps punishable under section 51 (4) of the Exchange
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Control Act commitled between the lst day of January, 1970, and
the 30th day of June, 1971. At the time when the offences were

committed, the relevant provision in secltion 51(4) relaling to

the punishment of an offender was as follows :—

“ (4) Any person who commils an offence against this Act
shall—

(a) upon conviction afler summary {rial before a
Magistrate, be liable to imprisonment of either
description for a term not excceding six months
or to a fine, or to both such iinprisonment and
fine; or

(b) on conviction before a District Court, be liable
{o imprisonmenl of either descriplion for a term
not exceeding two years or to a fine, or to both

such imprisonment and fine ;"

By section 13 of the Exchange Control (Amendment) Law, No. 39
of 1973, scetion 51 was amended, inter alia, as follows :—
“(2) by the repeal of sub-section (4) thercof and the
substitution therefor of the following sub-seclion :

(4) Any person who commits an offence under this
Act shall—

(a) on conviction after summary trial before a

Magistrate, be liable to imprisonment of

either description for a term not exceed-

ing eighteen months, or to both such

jmprisonment and fine ;

(b) on conviclion before a District Court, be
liable to imprisonment of either description
for a lerm not exceeding five years, or {o

both such imprisonment and fine ;”

Controversy arose whether it was the provision introduced
by the Amcnding Law, No. 39 of 1973 or the provision in the

original Act which applied in respect of the offences committed
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by the suspecl. Samerawickrema, J. in the judgment referred

lo ‘the rules of statutory interpretation against relrospective
operation of laws and to seclion 6(3) of the Inlerpretation
Ordinance and distinguished the English case of D. P. P. v. Lamb,

(19;41) 2 A.LR. 499, on the following ground :

Y
L]

¢ “In tlie statule which was considered in Lamb’s case,
there was no repeal. There was only pmwmon for the imposi-
i 'tion of an alternalive penalty. In the Exchange Control
E (Amendment) Law, the word ° 1epe’11’ is expressly used.
In the former case, the Interpretation Act was held not to
‘apply. In the present cune, prima facie, section 6(3) (of the
Interpretation Ordinance) would apply;: But the chiel point
of difference is in the language used. The IEnglish Statute
states: ‘ Where any person is convicted of an offence..... .

the maximum fine which may be imposed on him shall be
.......... " it was held that from the language it was clear

‘that the provisions applied to a conviclion for an offence
‘committed before the enactment. Section 51(4) of the
Exchange Control (Amendment) Law states :

P
“ Any person who commits an offence under this Act shall
on conviction. ..... be liable to imprisonment. ... "”

*.The word ‘commits’, prima facie, refers to the present
and the future. Under this provision, thé conditions for lia-
bility are two fold: namiely, the commitling of an offence
on or after the date of enactment and a conviction. Far
from being express language indicating that the provision
is retrospective, the language used indicates the contrary.”
(78 N.L.R. 67 at 74 and 75).

InD. P. P. v. Lamb, (1941) 2 A.IL.R. 499, the facls were as
follows :—

.

'Che defendants were charged with certain currency offences
comnmitted between September 3, 1939, and May 11, 1940. They
pleaded guilty. The information was dated August 17, 1940. The

regulations in force at the time of commission of the offences

P
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limited the penalty for each offence to a fine of £ 100 or
ment for a term nol exceeding three months, or
June 11, 1940, the Order-in-Council came into force providing for
The terms of this Order were:

imprison-
both. On

an enhanced penally.

“ Where any person is convicted of an offence against those
regulations, the maximum [ine which may be imposed on

him shall be a fine equal to three limes the value of the

securily. ”

It wns contended on behalf of the accused thal the Amending
Order-in-Council, which came into operation subsequent to the
date of the offence, could not aflect the punishment for the
offence which was complete in every respect belore the amend-
ment was made. This contention was rejected by the Court on
the ground that the meaning of the Order-in-Council was plain
and not in any way ambiguous. Upon a plain meaning, it referred
to conviction after the date at which it came inlo force and it
was Lherefore immaterial that the offence was committed before
{hat time. It was further held that there had been no repeal.

The original section imposing a penalty had full force and elTect

either expressly or impliedly. The amendment had merely

imposed an increased penalty. As Tucker, J. slated:

“ It is nol a case of regulation creating a new olfence. Nor
is it for that matter a regulation providing for some different
kind of penally or punishment altogether. It is merely
in-reasing the amount of a monetary fine. In my view, the
wuids are clear, and although I do not altogether like the
idea of punishment being increased after the offence had
been completed, nonetheless, and if that is the result, I think
it is impossible to escape from the consequences of the

language which has been used.”

In the course of his judgment, Humphreys, J. referred to Rex
v. Jackson, (1775) 1 Cowp. 297, where Lord Mansficld, C.J.
observed that “now it is a general rule that subsequent statutes
which add accumulative penalties do not- repeal the former

statutes”.

The case of Buckman v. Button, (1943) 2 A.TL.R. 82, confirmed
the decision in D. P. P. ». Lamb, (1941) 2 AE.R. 499, in so far
as it deall with the position where the penally is increased after
the offence is complete. Lamb's case was followed in Rex wv.
Oliver, (1943) 2 A.E.R. 800, in which, afler ihe commission of
the olfences charged against the accused, the penalties were
increastd by an order in the following terms :--

‘.'."‘E‘_‘;
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of an offence against this regulation

“ Any person guilly
se

shall be liable to certain penallies being greater than the
previously applicable to such ollences’.”

It was held that in that context guilty “ could mean only found

guilty ” and hence, on a proper construction of the regulation
rson who had already committed the

increasing penallies, a pe
{ could be made liable

offences al a time the order was enactec
to the higher penalties.

Section 23 (A0 (3) of the Bribery Acl, as amended by Act
No. 40 of 1958 und Act No. 20 of 1965, provided as follows:—

« A person who is or had been Lhe owner of any properly
which is deemed under subsection (1) to be property which
e has or had acquired by bribery........ shall be guilly
of an offence punishable with rigorous imprisonment for a
term of not more than seven years and a fine not exceeding

Rs. 5,000.”

Section 11 of the Dribery (Amendment) Law, No. 38 of 1074,

- provided as follows :—

11. The following new section is hereby inserted imme-
dialely after section 26 and shall have effecl as seclion
26A of the principal enactment :

« Where the District Court conviclts any person of an
offence under section 234, it shall, in addition to any other
penally that il is required to impose under this Act, impose
a fine of not less than the amount which such Courl has
found to hinve been acquired by bribery ...... and not more
than three times such amount. ™

In my view, the language of the Amending Law is plain and
can only mean that which it says. Section 6(3) of the Interprela-
lion Ordinance does not apply Lo the present circumslances as
the new section 26A in the scheme of thie Amending Law does
not repeal any existing wrillen law, but only provides for the
imposilion of additional penally. The amending seclion 26A is
clearly retrospective. I'or the reasons set out in D. P. P. v. Lumb,
(1941) 2 A.ER. 499, and referred Lo with approval by Sainera-
wickreme, J. in de Mel, 78 N.L.R. 67, 1 have no hesitalinn in
holding that the offence with which the accused is chargnd in
the present case attracls 26A of the Bribery Act and thal the
accused-appellant hag, on his conviclion in this case, incurred
the further penalty imposed on him.

*
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of the relevant provisions of the

Irurther, on an examinalion
at scclion 26A was intended to

Bribery Act, il would appear th
fill up a lacuna in the scheme of the punitive provisions of the
Act and that there was good reason for retrospeclive ope ~alion
being given to that section. Oflences of the same genre should
suffer {'ie saine punishment. Sections 19, 20, 21 and 93A deal with
offences ol accepling a bribe or gratificalion by various calegories
of persons and prescribe the punishment of a term not exceeding
seven yeais and a fine of not more than Rs. 5,000 for all such
offences. The Legislature further provides, by section 26 of the
Act, that any person who is convicted of an offence comuinitled
by the acceplance of any gratification in contravention of any’
provision of Part IT of the Act shall, in addition, be liable to pay
as penally a sum which is equal to the amount ol the gratification.
The object underlying sccetion 26 would scem to be compel the
offender to disgorge the proceeds of the bribe which he has
accepted. When soction 23A was enacled by (he Amending Act
No. 40 of 1958 making a person who is the owner of a properly
which is deemed under section 23A (1) to be property which he
has acquired by bribery guilly of an offence, the draftsman
appears to have overlooked the fact thal seclion 26 was applica-
ble to the offender under section 234, and that hence a person
who i guilty under scction 93A (3) will not be liable, apart
from the penally imposed by seclion 92347, to the additional
penalty provided by section 20. The amendiny; seclion 26/ sceks
to cure this anomaly. Under scction 204, the offender under
section 23A will also have lo disgorge the proceeds of the bribe
that he has accepled or deemed to have accepted. Thus seclion
9GA fits inlo the general scheie of punishment,

I agree with the judgment of Wimalaratne, J. and with the
sentence imposed by him.
Conviction affirmed.

Sentence varied.

__.w-;

1976 Present : Pathirana, J., Ratwalte, J. and
Wanasundera, J.

J. K. ALPENIS SINGIIO, Pelitioner
, and
K. D. FITOCIICIIIYA FERNANDO and ANOTHER, Respondents.

S. C. Application No. 520/75

Paddy Lands Act, No. 1 of 1958, sections 4 (1), 21- Complaint of eviction
Ly tenant C1t.fLi‘l)ﬂ‘t(lf——-f{(".([ll.i.‘.l‘(!11!,(3111; {that Tundlord be given an
opportunity of being heard at inquiry—E{ffect of non-rompliance

with  this 1'r.'q1f,i1'mnen.t-—-A;}ri.cnl-tn.rul Lards Law, No. 42 of

1973, section 53 (4).
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Writ of C‘ertiomri-—AppIicatinn in 1975 to quash order made under
Paddy Lands Act in 1964—O0Ubjection on ground of delay in seeling
1'emcdy-—Pe£iLirmcr's contention that e was un@ware of any

proceedings until Order under seclion 21 of Puaddy Lands Act by

Magistrate in 1973—1Ltrlay excused.

Held : (1) That where in an inquiry held by the Assistant Com -

missioner of Agrarian Services under the Paddy Lands Act on @

complaint of eviction made by a tenant cultivator, there is a finding
of eviction against a person who was not present at the inquiry,
such a finding could not stand. The landlord of such extent of paddy
land and the person evicted must be given an opportunity of being
heard in person Or through a representative at such inquiry. o

(2) That the petitioner who contended {hat he was unaware of
any such proceedings under the Paddy Lands Act until the
Magistrate’s Court of Gampaha issued notice on him on 3lst
January, 1973 under seclion 21(1) of the Paddy Lands Act ghould
not be denied relief by way of Certiorari on {he ground that his
application was belated even though the order of the Assistant
Commizsioner of Agravian Services had been that he vacale the
said extent of paddy land on or before 10th June, 1964.

,APPLICATION for a Writ of Certiorari.

Prins Gunasekera, for the petitioner.

P. Goonesekera, Stale Counsel, for the respondents.

Cur. adv. vull.
June 22, 1976. PATHIRANA, J.

This is an applicalion dated 22nd July, 1975, by the petitionet
who claims to be the owner-cultivator of an extent of paddy
land called Devatagahakumbura for a Writ of Certiorari to quash
the order of the 2nd respondent, the Assistant Commissioner of

Agrarian Services, ordering the petitioner in terms of section
4(1) (b) of the Paddy Lands Act to vacale on or before the 10th
of June, 1964 the paddy land in question. The main ground ol
which thE petitioner seeks to quash the said order is that he had
1o notice of the inquiry that was held by the 2nd respondent
in respect of the complaint made by {he 1st respondent who

claimed to be the evicted ande cultivator of the said field, nor
was he given any opportunity of being heard before the
impugned order was made against him.

According to the 1st yuspondent who claimed to be the ande 8 |
cultivator of the field in question, the fleld was cultivated by ] |
him from 1925 till September 1958. In 1925 the owner was one !
Lul’ﬁ.ﬁmn Appu under whom he was the ande cultivator. Issan Appu ) '.
’ sold the field to Abeywardene but the 1st respondent continued "
to deliver the ande share to Issan Appu who managed the field [

for the new owner Abeywardene. After Abeyawardene’s death i
. his heirs sold the field to D. A. Charles Perera but the 1st res- |

pondent continued to cultivate the field and he gave the ground

- |
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CHANDRAPALA PERERA
V.
THE ATTORNEY-GENERAL

SUPREME COURT

G. P. S. DE SILVA, CJ.,
PERERA, J. AND
BANDARANAYAKE, J.

S.C. APPEAL NO. 169/96

C.A. NO. 157/91

H.C. COLOMBO NO. 8243/84 27
FEBRUARY, 1998

Bribery Act - Sections 19 (b) and 19 (c) of the Act - Acquittal on one count Conviction on the other count on the
evidence of same witness - Rejection of evidence by implication - Order required to be made at the conclusion of
trial - S. 203 of the Code of Criminal Procedure Act.

The appellant was a labour officer. He was charged that he being a public servant solicited a gratification of Rs.
3,000.00 from the complainant on 17. 1. 83 to assist the complainant to avoid payment of EPF dues and accepted
Rs. 1,500.00 out of that sum on 22. 1. 83, offences punishable under sections 19 (b) and 19 (c) of the Bribery Act.
On 22. 1. 83 the appellant visited the complainant's work place to collect the gratification where the complainant
was present with a decoy Police Officer from the Bribery Department who posed off as the complainant's son and
gave the appellant Rs. 1,500.00 which he put into his-trouser pocket. The money was recovered from his pocket.
He, however, denied the charges and said that the money might have been introduced into his pocket when he met
the complainant and the police decoy. The Magistrate believed the complainant's version; but convicted the
appellant only on the charge of solicitation, in view of the fact that the charges specifically alleged that the appellant
accepted the gratification from the complainant. The Magistrate "discharged" the appellant on the charge of
acceptance.

Held:

1. The evidence of solicitation was in respect of 17. 1. 83 and that solicitation of the gratification had been
established beyond reasonable doubt. '

2. In terms of the provisions of section 203 of the Code of Criminal Procedure Act at the conclusion of the trial the
Judge has to record a verdict of conviction; hence the appellant was entitled to an acquittal instead of a "discharge”
on the charge of acceptance.
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3. Having regard to the fact that the Magistrate had accepted the complainant's version and in the light of all the
facts and circumstances and the ground on which the Magistrate declined to convict the appellant on the charge of

accepting the gratification, it cannot d 1l al 1 the cony
WWﬁichhad by implication been rejected by the acquittal on the other count.

it cannot be said that this was a case in which the conviction on the solicitation charge
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1. Nalliah v. Herat 54 NLR 473, at 475.
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APPEAL from the judgment of the Court of Appeal.
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Cur. adv. vult.

May 21, 1998
PERERA, J.

The accused-appellant (hereinafter referred to as the appellant) was charged in the High Court of Colombo upon
an Indictment on the following charges -

(1) That on 17. 1. 1983 at Kandy being a public servant, to wit, a labour officer did solicit a gratification of Rs.
3.000.00 from Don Wilfred Jayasinghe to avoid the payment of EPF dues, an offence punishable under section 19
(b) of the Bribery Act.

(2) That on 22. 1. 1983, he did accept the sum of Rs. 1,500.00 for the said purpose, an offence punishable under
section 19 (b) of the Bribery Act. -

—_—

(3) That on 17. 1. 1983, he being a public servant as aforesaid, did solicit the sum of Rs. 3,000.00 from the said
Jayasinghe, an offence punishable under section 19 (c) of the Bribery Act.

(4) That on 22. 1. 1983, he being a public servant, did accept the sum of Rs. 1,500.00 from the said Jayasinghe, an
offence punishable under section 19 (c) of the Bribery Act.

87

At the conclusion of the trial in the High Court, the learned High Court Judge found the accused-appellant guilty on

counts 1 and 3 and imposed on him a sentence of 4 years rigorous imprisonment on ‘each count, the sentences to

run concurrently. =

In respect of counts 2 and 4 of the Indictment, the learned Trial Judge refrained from making an order in terms of
section 203 of the Criminal Procedure Code acquitting the appellant - instead the learned Trial Judge has stated
thus:

"Having regard to the facts that counts 2 and 4 of the Indictment are not in accord with the evidence placed at the
trial_ without arfiving at an adjudication on the merits on counts 2 and 4 in regard to the innocence of the accused
without entering an order of acquittal, | discharge the accused on these two counts."

The precise word used by the Trial Judge in his judgment is "UTTHARANAYA" which means 'discharged’. (Vide-
Paribhasika Sabda Malawa - dated 1968. 1. 31 - Published by the Educational Publications Dept.).

Section 203 of the Criminal Procedure Code, however, mandates that on the conclusion of the case for the
prosecution and defence, "the Judge shall forthwith or within ten days of the conclusion of the trial record a verdict
of acquittal or conviction . . ." This the Trial Judge has failed to do in the instant case.

The Court of Appeal has, however, in.its judgment rightly made order in terms of section 203 of the Criminal

Procedure Code acquitting the appellant on the aforesaid counts in the Indictment.
l_'_\_____-_\_‘_ I

This court has granted the appellant leave to appeal on the following question -

"Having regard to the acquittal of the appellant on charges 2 and 4 of the Indictment, is it safe to permit the
convictions on counts 1 and 3 to stand?"

It was the primary complaint of Mr. Abeysuriya, counsel for the appellant that the learned Trial Judge having
convicted the accused petitioner only on counts 1 and 3 which related to solicitation, refrained
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from making an order of acquittal on counts 2 and 4 of the Indictment which related to the alleged acceptance of

the gratification, due to the wholly contradictory and fotally unsatisfactory evidence of the ‘main witness for the

prosecution, D. W. Jayasinghe. Counsel submitted further that this was a "trap case" organised by officials of the
Bribery issioner's Department and at the fime the alleged payment of Rs. 1,600.00 was made on the 22nd of

http://www.lawnet.lk/docs/case_law/sli/HTML/1998SLR2V85.htm 11/9/2012



Chandrapala Perera V. The Attorney General Page 3 of 6

January, 1983, the virtual complainant Jayasinghe was accompanied by a police decoy by the name of
Seneviratne who was a witness to the alleged acceptance. The prosecution failed to call Seneviratne as a witness
at the trial. It was Mr. Abeysuriya's submission that had the prosecution called Mr. Seneviratne to testify, the falsity
of the testimony of Jayasinghe would have been established beyond doubt.

Admittedly, the sole witness who testified in regard to the solicitation and acceptance of the illegal gratification at
the trial was D. W. Jayasinghe who was running a motor garage in Kandy. According to Jayasinghe, the appellant
visited his garage on 13. 1. 1983 and informed him that there was a sum of Rs. 87,000.00 due to be paid by him to
the Labour Department as EPF payments. He had requested Jayasinghe to call over at his office on the following
day. When Jayasinghe called on the appellant at his office as requested, the appellant is alleged to have taken him
to the canteen and solicited a sum of Rs. 10,000.00 for the purpose of helping him to avoid payment of EPF dues.
Jayasinghe had declined to make this payment and the appellant had requested Jayasinghe to suggest an amount
which he could pay. Jayasinghe had then suggested a sum of Rs. 3,000.00 and offered to pay this sum in two
instalments. The appellant had then stated that he would come to the garage on Friday, 21. 1. 1983 to collect this
gratification.

Jayasinghe had then informed the Bribery Commissioner's Department and a few days later on 21. 1. 1983,
Jayasinghe had been questioned in Kandy by officials of the Bribery Commissioner's Department. Therefore, when
the appellant called at the garage on Friday the 21st of January, 1983, Jayasinghe had put him off and informed
him that he would have the money ready on the next day.

On the 22nd of January, 1983, Bribery decoy Seneviratne who was to pose off as Jayasinghe's son awaited the
arrival of the appellant at the garage. Jayasinghe was also at the garage at the time. The
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appellant on his arrival at the garage on that day had questioned Jayasinghe whether the money was ready and
Jayasinghe had replied that his son had brought the money. Thereupon the appellant had called both of them
(Jayasinghe and his son) to go up to the office of the garage and as suggested all three of them had gone up to the
garage.

Thereafter, they had left the garage and all three of them had proceeded to a hotel to have tea. Decoy Seneviratne
who posed off as Jayasinghe's son offered Rs. 1,500.00 to the appellant who accepted the payment and put the
money into his trouser pocket. At about that time, four persons came and apprehended the appellant and
somebody shouted, 'pocket karayo'.

The appellant was called upon for his defence by the Trial Judge and he opted to make an unsworn statement from
the dock. According to the appellant, he was duly performing his duty as a labour officer when he visited this
garage and gave instructions to witness Jayasinghe regarding the keeping of proper books. He denied the
solicitation or acceptance of any money and he suggested that the Rs. 1,500.00 that was recovered from his
trouser pocket might well have been inserted into his pocket on the occasion when he along with Jayasinghe and
the Bribery decoy had gone to the hotel to have a cup of tea.

Mr. Ranjith Abeysuriya on behalf of the appellant contended that the prosecution relied only on one solitary
witness, namely, D. W. Jayasinghe in order to establish the charges of solicitation and acceptance of an illegal
gratification by the appellant. Counsel submitted that the evidence of this witness on every single aspect of this
transaction had been contradicted at the trial - vide DI to D17. Of these, at least ten were on extremely crucial
matters and those have been marked D1 to D7, D10, D11 and D12. A true copy of the entirety of the evidence
given by Jayasinghe at the trial has been marked as P3.

It was counsel's contention that in the light of the testimony of Jayasinghe at the trial, it was impossible for the Trial
Judge to have convicted the accused for the reason that the only evidence adduced at the trial relating to the
solicitation and acceptance was that of Jayasinghe and that his testimony was highly unacceptable having regard
to the contradictory nature of his evidence.
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Counsel argued strenuously that in this case the evidence of Jayasinghe was demonstrably contradictory on
several crucial aspects, hence it was not possible to act on the rest of his evidénce, particularly because the
prosecution refrained from calling police decoy Seneviratne who could have supported Jayasinghe if his testimony
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was truthful.

Counsel contended further that the remaining two charges relating to the alleged solicitation on 17. 1. 1983 stand
or fall entirely upon the claim of D. W. Jayasinghe alone. In these circumstances, he argued that it was wholly
unsafe to regard the evidence of Jayasinghe as being worthy of credit in regard to the remaining part of his
evidence and in the circumstances invited this court to quash the convictions and the sentences imposed on the
appellant on counts 1 and 3 of the Indictment.

Counsel also submitted that upon a proper evaluation of the dock statement made by the accused-petitioner, it is
manifestly clear that the appellant had given a credible explanation of his conduct and suggested that Rs. 1,500.00
could possibly have been put into his pocket without hisjnowl?dﬁe',‘

The main contention of appellant's counsel was that where an accused is tried on two connected but different
charges in the same proceedings, a conviction on one count cannot be based on evidence which has by
implication been rejected by an order of acquittal on the other count. Counsel adverted to the Judgment of

Gratiaen, J. in Nalliah v. Herat () where he followed the enunciation of this fundamental principle by the Privy
Council in Sambasivam v. Public Prosecutor, Federation of Malaya (). In that case, Gratiaen, J. observed thus:
"The rule is of general application and has equal force when one considers the effect which an order of acquittal on

one charge could have onaconnected charge in the same proceedings. A verdict on one count cannot be based

on evidence which has by implication been rejected in disposing of another count at the frial" at 475.

Counsel also relied on the case of Raphael v. The State (®) where Tennekoon, CJ. adopted the same principle and
expressly held that where the accused was acquitted by the Trial Judge on one count, he should have been
acquitted on the remaining count which was based on evidence which has by implication been rejected by an
acquittal on the other count.
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Counsel strenuously urged that the acquittal on two charges relating to acceptance was entirely due to the
rejection of the evidence of Jayasinghe who deposed to an alleged acceptance by the accused appellant in
circumstances totally different to the version stated by him in his statement to the Bribery Department on 22. 1.
1983. Thus his evidence was unequivocally rejected in regard to the allegation of acceptance. His evidence could
have been supported by the evidence of police decoy Seneviratne who was however not called by the prosecution
to testify at the trial.

Senior state counsel however contended that in the present case, the acquittal of the appellant on counts 1and 3
was not based upon the @@ﬁ?the evidence of witness Jayasinghe, but was due to failure on the part of the
prosecution to establish the speci alfegation that the-appellant accepted the gratification from D. W. Jayasinghe.
In this connection. state counsel invited the attention of this Court to the careful analysis by the Trial Judge of the
evidence of witness Jayasinghe where he has taken into consideration the following matters:

(1) That the witness was 76 years of age at the time he testified at the trial.

(2) That the witness had testified at the trial in regard to the alleged incident which had occurred approximately 8
1i2lears before the date on which he tesiifﬁag,

- —

(3) The fact that the witness did not have the benefit of higher education.

Having regard 'to the above circﬁn:stén'ée_s,ﬁe Trial Judge has come to a firm finding that the discrepancies in the
testimony of witness Jayasinghe could well be due to loss of memory in regard to the transaction which had taken
place about 8 1/2 years earlier.

Senior state counsel also submitted that the evidence of Jayasinghe did not relate to an event which took place on
a single occasion, but to several events that had taken place on a number of date's namely, 13th, 17th, 21st and
22nd of January, 1983. Counsel also contended that the acquittal of the appellant on the two charges relating to
acceptance was not for the reason that his evidence was
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unequivocally rejected by the Trial Judge. On the contrary, cou nsel submitted that the Trial Judge has accepted the

s S
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evidence of this witness and has given specific reasons as to why he did not proceed to find the appellant guilty on
the two charges relating to acceptance. o

In this connection senior state counsel invited the attention of this Court to the observations of the learned Trial
Judge who in evaluating the evidence of witness Jayasinghe had concluded that even the acceptance charge had
been proved by the prosecution beyond reasonable doubt - vide an extract from the judgment marked P1 (a). The
learned Trial Judge has observed that he refrained from finding the accused guilty on counts 2 and 4 for the reason
that the said two charges specifically alleged that the appellant accepted the gratification from witness Jayasinghe
at the trial. State counsel contended that in evaluating the evidence of witness Jayasinghe, the Trial Judge has
stated thus: "From the detached position occupied by me as a Judge without involving myself in the controversy in
this case (as opposed to counsel on both sides), | hold from the witness's conduct, deportment, bearing, inflexion
and delivery, both in the examination-in-chief and under cross-examination, that the witness has given frank,
honest, truthful and bona fide evidence, though due to his faulty memory, the witness may at times have made

certain mistakes on rather trivial and less important aspects of this case".

In the context of the observations made by the learned Trial Judge as regards the testimony of witness Jayasinghe
who was the sole witness called by the prosecution in this case, | have given careful consideration to the
submission of counsel for the appellant based on the judgment in Nalliah v. Herat & Raphael v. The State (supra)
on which counsel strongly relied to support his submission that where an accused is tried on two connected but
different charges in the same proceedings, a conviction on one count cannot be based on evidence which has by
implication been rejected by an order of acquittal on the other count.

While | am in respectful agreement with the view expressed by Gratiaen, J. in Nalliah v. Herat (supra) which has
also been followed in Raphael v. The State (supra), | am of the view that these two decided cases are clearly
distinguishable from the facts of the case that is presently before us. o=
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As has been rightly pointed out by senior state counsel in the present case, the learned Trial Judge has not by
implication or otherwise rejected the evidence of D. W. Jayasinghe. He has on the other hand commended this
witness as "a frank, honest and truthful witness who has given evidence in good faith, but due to his faulty memory
has made at times certain mistakes on rather trivial and less important aspects of this case". |, therefore, regret that
| am unable to accept the submission of Counsel for the appellant that the acquittal of the appellant on counts 1
and 3 was for the reason that the evidence of witness Jayasinghe has been rejected by the Trial Judge by
implication. Tn my view, both decisions cited by counsel have no application to the facts of this case. -

This submission of counsel for the appellant must in my view therefore necessarily fail.

I shall now proceed to consider the question whether there was sufficient evidence adduced by the prosecution_in
this case to justify affirming the conviction of the. appellant on the charges relating to solicitation - namely, counts 1
and 3. ' '

—

Admittedly, the charges relating to solicitation refer to the 17th of January, 1983, a date anterior to the date on
which the gratification is alleged to have been accepted - to wit, 21. 1. 1983. Therefore the criticism of appellant's
counsel on the failure of the prosecution to lead the evidence of the Bribery decoy Seneviratne to support
Jayasinghe's evidence would not arise in respect of counts 1 and 3. It is indeed the uncontradicted evidence of
witness Jayasinghe that it was only after 17. 1. 1983 that he had complained to the Bribery Commissioner
regarding this matter.

Further, it must be observed that on a consideration of the evidence adduced by the prosecution, there are certain
items of evidence which tend to support the proposition that the appellant had taken an unusual interest in coming
to the aid of a person who had acted in violation of the law. The appellant himself in his dock statement has
admitted that Jayasinghe was indeed a defaulter who had failed to make payments in respect of his employees to
the Employees Provident Fund. In point of fact, the appellant has admitted that he went to the garage of the
complainant Jayasinghe on the 13th of January, 1983, and that at his request, Jayasinghe had seen him at his
office on the 17th of January, 1983. The appellant has also admitted that he went to Jayasinghe's garage on the
22nd of January, 1983, which was the date on which the detection was made. The question arises
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as to why the appellant without complying with the relevant provisions of the EPF Act and initiating a. prosecution

against Jayasinghe for his default, adopted the course of action he did to help Jayasinghe, without any plausible

reason for doing so. This conduct on the part of the appellant to my mind s, to say the least, highly suspicious, and
must therefore be considered in the context of the other items of evidence which relate to the charge of solicitation.

Senior state counsel has adverted to the fact that the appellant's field notebook which has been produced marked
P4 contained no entry whatsoever relating to the alleged three visits by the appellant to the complainant's garage
on the 13, 17th and 22nd of January, 1983. It is significant to note that the appellant had admitted these visits in his
statement from the dock. It was the submission of state counsel that the absence of entries in the field notebook P4
relating to the visits of the appellant to the complainant's garage supports the position that such visits were not
officia! acts done in good faith. This item of evidence would also in my view tend to support the allegations set out
in counts 1 and 3. It has also transpired in evidence that the appellant had in this notebook P4 made many entries
relating to official work he had performed during this period. The items of evidence set out above in my view
corroborate the evidence of Jayasinghe on the charges relating to solicitation set out in counts 1 and 3.

| have also given careful consideration to the statement the appellant has made from the dock when he was called
upon for his defence and | am in entire agreement with the submission of state counsel that some of the facts
narrated by the appellant in his statement from the dock were palpably false and must necessarily be rejected.
Counsel adverted to that part of the dock statement wherein the appellant had stated that his visit to the garage of
the complainant on Saturday the 22nd of January, 1983, was a chance visit and that when he came to the garage,
the Bribery decoy Seneviratne was present. He did not know at that time the real identity of the decoy. If this
position set out by the appellant is correct that his visit was a chance visit, then how could one explain
Jayasinghe's conduct in awaiting the arrival of the appellant in the company of the Bribery decoy Seneviratne
ready for the alleged detection. This circumstance necessarily suggests that Jayasinghe was awaiting the arrival of
the appellant on the said date having made arrangements with the Bribery Department
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to conduct a detection based on a complaint made by him against the appellant.

Yet another aspect of the statement made by the appellant from the dock relates to his explanation as to how a

bundle of fifteen currency notes of the denomination of Rs. 100 was found in his pocket, which sum of money was

handed over by him to the Bribery decoy on demand. In his dock statement, the appellant has stated that he does

not know as to how the currency notes came into his trouser pocket. This explanation on the part of the appellant is

most unacceptable and bears no scrutiny. Is it reasonably possible to introduce a bundle of fifteen Rs. 100 notes

into the trouser pocket of a person without his being aware of it? -
e i CRNE

Upon a consideration of the totality of the evidence adduced in this case despite the contradictions that have been
proved in ' nghe. 1 hold that the charges relating to the solicitation of a gratification set out’in

dounts 1 and 3 of the Indictment have been established beyond reasonable doubt, | therefore affirm the conviction
of the appellant on counts 1 and 3 of the Indictment. The appeal against the said conviction is therefore dismissed.

Having regard to the particular facts of this case, however, | am of the opinion that the sentence imposed on the
appellant is somewhat excessive. In a case such as this, it would be relevant to take into consideration the long
period of time has lapsed between the date of the commission of the offence and the date of punishment - a period
of over fifteen years. | have also taken into account the fact that the appellant who held office as public servant
would now be dismissed from service consequent upon this conviction. |, accordingly, set aside the sentence of
four years rigorous imprisonment on each of the counts 1 and 3 imposed on the appellant by the Trial Judge and
affirmed by the Court of Appeal and substitute therefor a sentence of two years rigorous imprisonment on each of
the aforesaid counts, which in my view, would meet the ends of justice. The sentences are to run concurrently.

G. R. S. DE SILVA, CJ. - | agree.
BANDARANAYAKE, J. - | agree.
Appeal dismissed.

Sentence varied.
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