cappellant was charged with

IN THE COURT OF APPEAL OF THE. DEHDLRQTIC SDCIQLIST
REPUBLIC OF SRI LQN}Q

C.A.105-106/50 s et et
H.C.Colombo case No.(135/95

1. Loku’ Baoahamattaue Bedera
- Justin weeraratnn

%_D1rector General

- . Commission to 1nvestlgate
allegations of brzbery or
'cmrruptlcn

Resgnnden+

BEFORE - 'NﬁNﬁYﬁHHﬂRA: f,:& EALQPQTQEENDI J;
COUNEEL H Dr.Ranjith Fernandm w1th
R - S.Munasinghe and R Jayamardena for.-
% the appellant5 :
Mallika Llyanage fnr the reapundent
DATE - : R - 05,.09.2003 -

ertten 5uhm15510n5 of bcth harttes.filed on : 05.09;2003

DECIDED on "'3' : 28.10.2003

| NANAYQHHARA} 3. o Bl e

This ig an appea] by thP aELusﬂd appellant: from a

‘ccnv:cticn entered in an act1on Lnstituted uhderfthe

Brlbery ﬁct

The lst accused~appellaﬁt whm was -a Brama Nlladharl

|uas_charged with'having accepted a brlbe of Rs.15 y QOO /=

and Rs., 1h,HHH/— from R.Ratnasehera and Padmasneii

Ratnasekera (complainants)

procuring teaching appn1nfmﬂn+: mhlln the 2nd accused-

having s0licited the said sums

.

Of money from the complainants and zlse With having aided

f_.'

and abetlbed the 1k dfcused i the COMmission of the

offence.

respect1v91¢ fmr thn purpn 8 BE

E.f'ﬁsarappullge UdulamathleLTmm*=““““:
Y ﬁrcused apaellants s
vs. e




Df.fhe.ﬁenlcnarauea contained in the 1nd1Ltment four . NN

had heen Spnc1f1callv preferred aga1n=t the 1st acruaed— 1

apppllant while the rest had been preferted_agginﬁﬁ the_J+T_
C2nd accused—appellant. S PR ?

""ﬁ‘ter tr ial the learned ngh Cpurt Judgﬂ'ronvxcted';—_

both the 1ccu59d appnllants on-a

_—charge= framed ana1nst

them and

1mpD ed a sentence of 2 years r1gprpu=

1mpr1=pnmant an each accu:ed~appellant—1n PEEQHC%—Q{—Each—m_T—nuh__—

cpunt. In add1t1pn to the term of imprispnment anfinn_pf:-
Rs. 9000/— and - a penalty was 1mpp§nd on each artu=ﬂd— ] _ ;Q
appellant

The te:m; of. 1mpr15pnment were made tp run-f -

concurrently.
ﬁccording to Eha prpaecutipn, it was the Znd

accused- appellant mhp had 1n1t1at9d the Lranqactlon by

sn11a1t1ng a

sum of Rs.15000/—

holding

énd Rs

SLEO007-

'frpm ihe ¥ e E W

compla1nant5

out a promise to secure

some teaching

i) e .

appointments for them;

Thereafter the 1zt aL:used appellant. alpng wlth the

Lnd accu:ed-appellant on a ﬁub=equent otcasion had .

accepted the said bumj pf mpney from the cpmpla1nant=.

The .
lst arcused appellant had on thls occasion is -alleged tp

have 155ued E'PECPlpt=

(P2-P 3) to the complalnants,

deqcr1b1ng thn transactlpn as 'a lpan talnn from thpm

The'tmp complainants thereafter had'ludged'a

complaint with the Fobeigane Police and also with C.I.D.

at Euliyapitiva. regarding the transaction. : '

It appesars thereafber bhe C.1.D0. had institubad

action against the Au#Lﬁﬂd appellanf— at Ehe Magistrate




3 : M -
‘Cmurt af lul1yap1t1ya which had been subsequently '. '
- ’ 5
mlthdrawn. - ; s ‘ '
‘ Many matters have been urged by the learned Counsél .

for the accused appellantn‘at the hearlng ook o th19 ~appeal. s

=erved at the Dutset that thedprnsecutian

;It ¢hould be cb

case Euffers from ser1uu5-1nf1rm1t1e5.-

The plvotal 155ue ta be determlned at thls appeal is

the nature nf the thﬂSECtth that 15 alleged tD have L s
. i - "'
Uccurred betmeen the accused appellants and the .

\-complalnants. It was strenumusly rontnnded on behalf cf

the accused tha+ the money mbta1ned was a_laan not a hrxbe—*——f

as the prusecut1on has represented it tc be.

ellants had never denled that they o=t

Theﬁaccused4aﬁp

received.the sums of mmnny as alleged by “the prmserutlun.

*_THeir pbsitigﬁ was that money was borrcmed as .a loan_and
'-Fﬁdt'as'a bﬁiﬁe._

| ; - ’ ’
:Jf The ist accused mablng a qtatement frDm the dock had

admltted hav1ng accepted the said sums Df mmney as a loan
frmm the comp1a1nants far the purpo e of sendlng herl

Cuuqln,ngnd accu:ed abroad.i She has alsa stated althaugh

she trxed to settle the lDan She cuuld not do ‘it

wped1t1gu51v.

' The'ZUﬁ'éccuéed—epﬁeluﬁnf too in his statement from

the doclk: had stated that the 1st accus ed appallant . PR

Accepted the saidg sum of manev 25 2 loan from the

Complainants for-the purpD*e of ﬂendlnr him ahraad-

The perusal of the pﬁuceedinge';homs that the

tranaact;oh-alleged in the case had talen place in-March -
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1992 and the Eribéry Department had initiated _ ; 'T;"ﬂx-
investigations'intu it.in-the year 1993. B e e S e
It is 1ncmmprehen51bl= as to why the depar mnnt took s
guch 2 -ang tzm" tu 1n:}1aue an 1n?u}ry 1nt0.th15 matter.i '_;;:wilj’
-.”The 1ncrd1nate delay 1n launchlng an “ingquiry i R
alleged 1nc1dent La:t a :er1ous duubt Dn fhe nrose:utlnn .
stary;
ﬁxcaﬁeful 5ﬁrutiny_b¥ the prcceediqga_shumSQ_mne" (
Nishantha had been a witness té.mahy of the events ' ';g
_connected with the alleged transaction. MNishantha had bheef—
an attesting witness to the document marked P2 which
described the whole transaction as a loan. . "
It is also incmmpréhgnsibielaa=to"mhy“he?maé nqtj:" | -iif“f'
cited and called:as a witness. If he waé'haﬁéd and cited
as a witness, he could have thrown much light Gn'thé '
whole traﬁzaction. The failure of the prcﬂecutlun to call .
ihls person mha had bpen present aL the tP&HbBCtan, and _ :
the eventg‘mhi:h prached the transacticnf thfbws"a /
'seriéua doubt on the.veracity of 1hn prus°Cut1Dn StDi
The failure of thé prSé:utiun;tm call an impqrtant é o ;h
~witness also gives'risé to the pre5umptian'undgr section~ , -0 4
114 of the Evidence Ordinance, PR B oL

It appears that 3 crimimal case for cheating under
Pr : -

the Penzal Code had been instituted agzainst the accused-

appallants  in respecht of the same Ltransaction prion ko the
institubion of proceedinos under Lthe Eriberyv Act againsk

~the accused- appnllant

If this was 3 case Df briberv as alleéged bv ths
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